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Conclusions

1. Children’s rights law does not

 promote intercountry adoptions (ICA)

 require to put an end to the practice of intercountry
adoptions

2. A children’s rights-based approach to intercountry
adoptions necessitates a policy that

 phases out the practice and

 invests in alternative care in the countries of origin
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Children’s rights law does not encourage, nor 
prohibit intercountry adoptions

Art. 21 CRC: “States Parties that recognize and/or permit 
the system of adoption shall ensure….”

+ conditions applicable to all adoptions

a) best interests of the child paramount consideration

b) authorized by competent authorities

+ conditions applicable to inter-country adoptions in 
particular

c) subsidiarity

d) equivalent safeguards

e) no improper financial gain
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Subsidiarity

Art. 21 CRC

“no suitable care can be offered 
in the country of origin, be it 
foster care, national adoption 
or any other suitable manner”

=> ICA measure of last resort

1° national care (including 
national adoption; 
institutionalisation?)

2° intercountry adoption

Art. 20 CRC

“ [alternative] care could 
include, inter alia, foster 
placement, kafalah of Islamic 
law, adoption or if necessary 
placement in suitable 
institutions for the care of 
children”

=> institutionalisation measure 
of last resort

1° family care, including ICA

2° institutional care
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Best interests

Paramount consideration = decisive

 Positive contribution to best interests (> no harm)

 No balancing of interests

Best interests of children as group:

• Preservation of the environment

• Cultural or religious identity

• Material poverty no justification for removal

(GC N° 14)
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Best interests components (individual)

identity

permanent/
temporary

adequate 
care
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Permanent: 
continuity in 
upbringing

Cultural identity
~ community

Views of 
the child



Other arguments

neo-colonialism and imperialism

misguided humanitarianism: orphan rescue v. root causes of 
poverty

commodification of children/ marketization of child care
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Proposal

Academic argument at macro-level: children’s rights-based
approach

v. 

Realities at micro-level: (abrupt) abolishment of 
intercountry adoption may come at the expense of a whole 
generation of children

 Policy of 

 restraint

 phasing out of intercountry adoptions

 supporting alternative care in countries of origin
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